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Welcome to the first edition for 2012 in which we look at some of the legal and 
regulatory issues affecting the sector, as well as the impact of recent case law 
from around the globe.
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A recent Federal Court case involved 
a time charterer losing all the bunkers 
they paid for to the vessel’s owner, who 
used it to settle a debt with another time 
charterer further up the line. The Court 
suggested this would not have happened 
if a retention of title clause was inserted. 
This article looks at that case and other 
Federal Court cases on bunkers to assess 
the dangers for bunkers owners. 

Facts

Daebo v Go Star involved a string of five 
contracts. Go Star (ship owner) time 
chartered a vessel to Breakbulk, who 
did the same with Bluefield, who did the 
same with Daebo, who did the same with 
Nanyuan. Daebo then asked Nanyuan 
to pay for the bunkers (~USD$465,000) 
and hire. In the meantime Go Star 
decided to withdraw the vessel as 
Breakbulk was heavily in arrears, and 

warned Nanyuan not to pay Daebo. Go 
Star did withdraw the vessel, and retained 
possession of Daebo’s bunkers to offset 
what was owed to it by Breakbulk. Daebo 
was understandably aggrieved by this and 
commenced proceedings in the Federal 
Court of Australia, seeking recovery of the 
value of the bunkers. 

Judgment

Daebo lost. The reason was that in their 
charterparty with Nanyuan the parties 
agreed that Nanyuan would be ‘taking over’ 
the bunkers upon the delivery of the vessel. 
Lord Diplock of the United Kingdom’s 
House of Lords (as it then was) stated that 
“the words: ‘take over and pay for’ and 
the references to price, seem to me to be 
wholly inconsistent with the property in the 
bunkers being vested in anyone other than 
the charterers. The words I have italicised 
would otherwise be meaningless”, The Span 

Terza (No.2) [1984] 1 WLR 27 at 31-32 
(emphasis in original). Justice Siopis. of the 
Federal Court agreed with The Span Terza 
(No.2) in which charterers cancelled their 
time charter when the vessel was arrested 
due to monies owed to third parties by 
the owners. Lord Denning referred to the 
charterer’s retention of title clause over 
the bunkers and this gave the charterers 
a right to proceeds from sale over the 
bunkers, because the charterers were the 
bunker’s true owners.

Justice Siopis went on to say that Daebo 
could have protected itself similarly, by 
inserting a “Romalpa Clause” (retention 
of title until payment clause), saying that 
“property of the bunkers was to remain 
with the disponent owner until payment 
was made” [78], but without this explicit 
clause, one could not be inserted by the 
court. 

A timely warning to time charterers - bunkers 
Law Graduate Quintin Rares looks at the issues surrounding the protection of 
bunkers, an area of law that remains unclear.
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We may receive more guidance as to 
whether this will be effective soon, 
especially under the new Personal Property 
Securities Act – which still has scant 
reference to its treatment of claims under 
maritime and admiralty law, when the Full 
Federal Court sits on the appeal of this 
matter. 

It is now worthwhile having a look at some 
of the other dangers facing bunker owners 
as well as how strong other courts have 
found Romalpa clauses to be as a form 
of protection. Thus, below are the main 
Federal Court cases on bunkers from the 
last fifteen years:

Previous cases

•	 In OW Bunkers ([2007] FCA 1139), 
Justice Mansfield said that bunkers 
“are commonly the property of the 
charterers” [23] and stated that since 
the mortgage holder did not specify 
that bunkers were part of their security 
in the mortgage document, there was 
no ground by which the mortgage 
holder could claim them. 

•	 In Scandinavian Bunkering (151 FCR 
126), Justices Ryan, Tamberlin and 
Kiefel, held that a ‘ship’, which is a term 
that was said by Justice Ryan to include 
a vessel’s bunkers, if performing illegal 
fishing activities, could have its bunkers 

For further information contact:

Quintin Rares, Law Graduate 
qrares@piperalderman.com.au

taken by the government, without a 
right to claim them back.

•	 In Metall (145 FCR 145) Justices Lee, 
Tamberlin and Allsop, held that bunkers 
cannot be arrested in connexion with 
a general maritime claim if the bunkers 
themselves are unconnected or 
unconcerned with that particular claim. 
This provides slightly more protection 
to bunker owners.

•	 In Fortis ([2003] FCA 524), it was held 
that the charterer had property in the 
bunkers that it brought on board and 
if the charterparty was terminated, the 
ship owner would reclaim the bunkers 
as bailee of the bunkers (not owner 
of it) and would need to repay the 
chaterer in line with the general rule 
(see Span Terza No.2 above). When 
the vessel was arrested, the Marshall 
(who arrests the vessel) consumed 
some of the bunkers. This consumption 
needed to be repaid before the vessel 
was released from arrest, as it was not 
used for the benefit of the bunker’s 
owners. 

•	 In Patrick Stevedoring ([1998] FCA 
1013) Justice Tamberlin reiterated the 
importance of the Romalpa Clause, but 
nevertheless implied that charterers will 
generally have ownership of the bunkers 
that they pay for; the actual claim for 
bunkers failed for lack of evidence.

In short, property in bunkers tends to be 
the property of the sub-charterers that 
are furthest down the line of charterers. 
However, this is subject to the many 
caveats summarised previously. 

A general warning is also worth stating, 
which is, that sub time charterers should 
be very wary of charters further up the 
line, especially the first charterer, as that 
is the only person that has a contractual 
relationship with the ship owner. 

Conclusion

The law is unclear when it comes to 
protecting your bunkers. The best 
protection is of course bunkering your 
bunkers with only enough bunkers to 
last each section of the journey, though 
in many cases this will be unrealistic. At 
the very least, charterers should insert a 
Romalpa clause in their charterparty.
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The warranties in your marine insurance policy 
may no longer matter
Law Graduate Quintin Rares reports on the increasing tendency of courts to force 
insurers to pay marine claims, even where warranties have been breached.

Method one: breaching a warranty 
for all the right reasons

In 2006, the Western Australian Supreme 
Court heard the case of the Pilbara Pilot. In 
this case, a cyclone was to hit the moored 
vessel, and the captain, on good advice, 
decided to move the vessel. This was a 
direct breach of warranty. The cyclone 
caught the vessel and the owner claimed 
under the marine insurance policy. The 
insurer denied indemnity. The insured 
successfully appealed. Justice EM Heenan 
stated four reasons why the insured should 
have been indemnified: 1) the Plaintiff’s 
actions were reasonable, 2) the loss was 
caused by the same cyclonic peril the Plaintiff 
was escaping from, 3) the Plaintiff was acting 
to avoid damage and protect the insured 
property and 4) the loss was caused by a 
peril of the sea and not by the breach of 
warranty regarding the mooring. Essentially, 
the Judge ruled that the legislation stating 
“a warranty… is a condition which must be 
exactly complied with, whether it be material 
to the risk or not” was not to be taken too 
literally. 

Method two: find a conflicting 
provision, any conflicting provision

In 1999, the Hong Kong High Court heard 
the case of Nylon v QBE Insurance. The 
insured “warranted that this is a container 
load shipment”. In fact there were no such 
containers, as they were devanned and 
shipped break bulk. The cargo was damaged, 
and the insurer refused indemnity. The 
insured claimed the Institute Cargo Clause 

Marine insurers often ask their insureds 
to warrant certain things are true before 
issuing a policy. For example, the insured 
may warrant that the ship will be in survey 
throughout the policy. If the ship is then 
taken by pirates, the insurer may then 
deny indemnity due to the breached 
warranty, even though the (survey) 
warranty had nothing to do with the cause 
of the loss. 

This system has been in place for 
hundreds of years. For example, in Kenyon 
v Berthon [1779], a ship was warranted as 
“in Port 20th July, 1776”. If fact she sailed 
2 days earlier. Lord Mansfield stated that 
“though the difference of two days may 
not make any material difference in the 
risk, yet as the condition has not been 
complied with, the underwriter is not 
liable.”

This legal position has been codified in 
section 39 of the Marine Insurance Act 
1909, which states “A warranty… is a 
condition which must be exactly complied 
with, whether it be material to the risk or 
not. If it be not so complied with, then, 
subject to any express provision in the policy, 
the insurer is discharged from liability as 
from the date of the breach of warranty, but 
without prejudice to any liability incurred by 
him or her before that date.” 

On first glance, this section seems very 
precise and harsh, yet recently, judiciaries 
around the common law world have 
attempted to water down its efforts. In 
short, there are four main methods by 
which judges have softened the effect of 
the section. 
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(A) 8.3 overrode the warranty. Clause 8.3 
stated “this insurance shall remain in force 
… during delay beyond the control of the 
Assured, any deviation, forced discharge, 
reshipment or transhipment and during 
any variation of the adventure arising 
from the exercise of a liberty granted 
to shipowners or charterers under the 
contract of affreightment.” Justice Stone 
agreed with the insured. His Honour 
stated, unusually, that the general Clause 
8.3 made an exception to the specific 
warranty. 

Method three: claim the breach 
was all in the past

Superior courts in Britain, Canada and 
the United States have all ruled that 
when a breach of warranty is in play, 
the insured is off risk, though when that 
breach subsides the insured is, once 
again, on risk. For example, in 2006, the 
High Court of England and Wales heard 
the case The Newfoundland Explorer. The 
vessel was “warranted fully crewed at 
all times”. This warranty was ruled to be 
delimiting and not promissory, meaning 
that when the vessel was not fully crewed, 
the insurer would need pay no indemnity, 
but when the vessel was fully crewed, the 
insurer would be on risk. Justice Gross 
stated he “would accordingly have been 
reluctant to go further and hold this 
was a promissory warranty, so that any 
breach would discharge the insurer from 
liability automatically, as from the date 
of the breach” [at 508]. Therefore the 
breach did not cancel the warranty from 
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the date of the breach, but suspended it, 
despite the Marine Insurance Act stating 
“If [the warranty] be not so complied with, 
then, subject to any express provision in the 
policy, the insurer is discharged from liability 
as from the date of the breach of warranty” 
s39, and ‘where a warranty is broken, the 
Assured cannot avail himself of the defence 
that the breach has been remedied’ s40(2). 

Method four: claim it’s not a 
warranty, but a mere liability 
limitation clause

In 1983, the Canadian Supreme Court 
heard the case Bamcell II. Here the 
insured ‘WARRANTED that a watchman 
is stationed on board the BAMCELL 
II each night from 2200 hours to 0600 
hours with instructions for shutting down 
all equipment in an emergency’. A loss 
occurred mid-afternoon. The question 
was whether the absence of a night 
watchman allowed the insurer to deny 

indemnity. Justice Ritchie ruled that “the 
clause would only have been effective if the 
loss had occurred between 2200 hours and 
0600 hours, and it was proved that there 
was no watchman stationed aboard during 
those hours. To this extent the condition 
contained in the clause constituted a 
limitation of the risk insured against but it 
was not a warranty”. Here, the Court seems 
to be saying that eking out the metes and 
bounds of a warranty destroys its status as a 
warranty; better to keep warranties broad. 

How insurers can protect themselves

There are three main methods that insurers 
can get extra protection for themselves. 
First, in line with Bamcell II, insurers need 
their warranties drafted broadly and not 
narrowly. Second, insurers should not 
have anything in their policy that could be 
seen as conflicting with the warranties. 
Third, insurers should incorporate the 
strict wording of the Marine Insurance Act 

into their own contract, otherwise the 
insurers may face the Hussain v Brown 
[1996] problem, namely that “it must be 
remembered that a continuing warranty 
is a draconian term. The breach of such a 
warranty produces an automatic cancellation 
of cover, and the fact that a loss may have 
no connexion with that breach is irrelevant. If 
underwriters want such protection, it is up to 
them to stipulate for it in clear terms” [630]. 
This, in line with the recent trend, might 
even apply in Australia where the Marine 
Insurance Act states “A warranty… is a 
condition which must be exactly complied 
with, whether it be material to the risk or 
not.” Therefore, insurers who have not 
updated their contracts for some time 
should seek advice on how they can be 
protected from this new trend in judicial 
decision making. 

For further information contact:

Quintin Rares, Law Graduate 
qrares@piperalderman.com.au
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SOPA – A new weapon in your armoury  
to force contractors to pay their bills
Partner Frazer Hunt and Lawyer Maurice Lynch look at how the Building  
and Construction Industry Security of Payment Act can be a fast and effective 
means of getting paid in the marine context.

invalid for disputes concerning demise 
charterparties. Prior to the injunction, 
Houben also secured some of the hire by 
serving a payment withholding request 
under SOPA on the head contractor to the 
project, Defence Maintenance, preventing 
them from paying monies owed to Birdon 
under the head contract.

The Full Court held by majority that the 
procedure for obtaining payment of invoices 
under SOPA was valid in the context of 
recovering unpaid hire under charterparties, 
even though the claim for unpaid hire 
could have also been litigated under the 
Admiralty Act 1988 (Cth). The court went 
further and held that there was nothing in 
SOPA which interfered with the jurisdiction 
of a Commonwealth Court, and that 
SOPA did not take away the power of a 
Commonwealth Court to hear the dispute if 
proceedings were commenced. Birdon then 
applied for special leave to the High Court 
of Australia to appeal the Full Court decision 
but the claim settled prior to the application, 
so the Full Court decision stands.

SOPA is far-reaching in that it applies 
to contracts for:

•	 Construction work which includes 
the construction, alteration, repair, 
restoration, maintenance, extension, 
demolition, or dismantling of any works 
forming docks, harbours, or inland 
waterways.

•	 The provision of plant or materials, 
or the material and components for 
the construction alteration, repair, 
restoration, maintenance, extension, 
demolition, or dismantling of any works 
forming docks, harbours, or inland 
waterways.

If you have finished your work, issued an 
invoice and waited too long to get paid, 
you may be able to make a payment claim 
made under the Building & Construction 
Industry Security of Payment Act 1999 
NSW (sopa) which requires either 
full payment or a response that is valid 
under SOPA within 14 days. We discuss 
how you can use this fast and effective 
means of getting paid quickly, rather than 
enduring the more conventional (i.e. slow, 
complicated and costly) alternatives of 
winding up and litigation.

SOPA was recently used with 
considerable success by the owners of a 
dredge, not only to recover unpaid hire 
from the charterers, but to also secure 
payments due from the head contractor 
to the charterer. The recent decision of 
the Full Court of the Federal Court of 
Australia in Birdon Pty Ltd v Houben Marine 
Pty Ltd [2011] FCAFC 126 recently upheld 
the validity of SOPA in the maritime 
context.

Houben Marine had demise-chartered 
a dredge and various hopper barges to 
Birdon for dredging inland waterways at 
Henderson Wharf, Western Australia 
and Garden Island, Sydney. When 
Birdon failed to pay the hire invoices, 
Houben served a payment claim under 
SOPA on Birdon, seeking payment of 
the outstanding invoices. Birdon then 
served Houben with a payment schedule 
under SOPA, disputing payment of all of 
the invoices but went further by seeking 
an injunction against Houben in the 
Federal Court of Australia to prevent 
Houben from continuing to recover the 
outstanding hire under SOPA, arguing 
that the procedure under SOPA was 

The SOPA procedures come with 
several other advantages:

•	 A short timetable following service 
of the payment claim, followed by 
an adjudication which can be filed in 
court as a judgement debt.

•	 No risk of adverse costs orders, even 
if payment claim is unsuccessful.

•	 Security for payment by serving a 
withholding request on the principal 
for the project, preventing money 
being paid to the sub-contractor 
until the adjudication application is 
decided.

•	 You can give 2 days’ notice of an 
intention to suspend works under 
the construction contract pending 
payment in certain circumstances.

On the flipside, if you receive a payment 
claim under SOPA, you should act quickly 
as you will lose any rights to contest the 
claim under that  
procedure if you  
fail to comply  
with the strict  
timetable  
legislated  
under  
SOPA.

For further information contact:

Frazer Hunt, Partner 
fhunt@piperalderman.com.au
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The hidden cost of the proportionate  
liability regime
As the proportionate liability regime approaches  
its eighth year, a number of issues have emerged  
for businesses and their insurers.  
 
In a series of articles on proportionate liability,  
Kristen Le Mesurier will focus on two of these issues:

 � To join or not to join a concurrent wrongdoer to proceedings - when a defendant names a third party 
as a concurrent wrongdoer, how do you as the plaintiff decide whether to join that third party? If the 
allegations of concurrent wrongdoing ultimately fail, who pays the successful defendant’s costs?

 � Who is a concurrent wrongdoer? Not all parties who contribute to the circumstances leading to loss 
or damage are concurrent wrongdoers. Do not assume that you can blame someone else for a loss 
simply because they have played a part in bringing about that loss: Mitchell Morgan Nominees v Vella 
(2011). 

several liability, where all defendants were 
held fully responsible for the loss regardless 
of their respective contribution, and were 
required to chase any other wrongdoers 
for contribution. Significantly, the regime 
shifts the burden of identifying and joining 
potential defendants from the defendant(s) 
to the plaintiff. 

For subrogated insurers pursuing recovery, 
this regime presents a number of difficulties. 
An important one is that the plaintiff must 
think very carefully about the parties to sue. 
As each defendant’s responsibility is limited 

Issue 1: To join or not to join a concurrent wrongdoer to proceedings

to the proportion of its contribution to 
the loss, a plaintiff who fails to join one 
or more wrongdoers will end up with a 
shortfall in damages. 

This risk must be balanced against the 
equally disastrous scenario of joining 
parties for the sake of caution alone and 
losing against one or more in court. This 
could see the plaintiff liable for one or 
more costs orders. 

Proportionate liability: an overview

The proportionate liability regime came 
into force in New South Wales in 2004 
with the Civil Liability Act 2002 (NSW) 
(the act). Other Australian States and 
Territories have similar proportionate 
liability regimes but with small nuances 
that are beyond the scope of this article.

The regime essentially provides that 
defendants are only responsible for the 
proportion of the loss that they cause, 
in circumstances where there are other 
concurrent wrongdoers. This reversed 
the common law position of joint and 
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Proportionate liability provisions

In short, for the proportionate liability 
regime to be triggered in New South 
Wales, there must be:

•	 a claim for economic loss or 
damage to property – in an action 
for damages.

•	 a claim arising from a failure 
to take reasonable care – this 
includes claims in negligence, contract 
(the term to exercise reasonable 
care could be express or implied), or 
contraventions of Section 42 of Fair 
Trading Act 1987 (misleading and 
deceptive conduct claims).

•	 concurrent wrongdoers – one 
or more persons must have caused, 
independently or jointly, the damage 
that is the subject of the claim 
(section 34(2) of the Act). Note that 
these persons do not need to be a 
party to the action (section 35(4) of 
the Act). 

If each of these limbs are met, the liability 
of a defendant is limited to an amount 
reflecting that portion of the damage 
or loss that the court considers the 
defendant responsible (section 35(1)(a) of 
the Act). That liability will be diminished 
if the plaintiff also negligently contributed 
to the damage (section 35(3)(b) of the 
Act). Importantly, these provisions do 
not apply if the damage was caused 
intentionally or fraudulently or where the 
claim relates to carriage of goods by sea 
and an international convention applies. It 
is arguable that the regime does not apply 
where contractual indemnities have been 
agreed. 

To join or not to join a concurrent 
wrongdoer to proceedings

The regime forces a difficult balancing act 
for plaintiffs. When a defendant makes 
allegations of concurrent wrongdoing, the 
plaintiff must decide whether to:

•	 join that party and accept the litigation 
risk of a costs order if the action against 
that alleged wrongdoer fails, or 

•	 decide not to join the alleged 
wrongdoer and risk a shortfall if the 
defendant succeeds in establishing 
that the concurrent wrongdoer is 
responsible for at least some of the loss.

Given the often incomplete picture early on 
in proceedings, and the temptation to join to 
avoid the risk of a shortfall, it is important to 
carefully consider the costs consequences of 
joining a party that may or may not be held 
liable. 

Costs orders

Costs usually follow the event. In other 
words, the party that loses is usually 
required to pay the costs of the party 
that succeeds. When there are multiple 
defendants and the plaintiff succeeds against 
some defendants but not all, the plaintiff will 
usually be required to pay the costs of the 
defendants that it did not succeed against. 

This can seem unfair in the context of 
proportionate liability where a plaintiff 
is forced to join alleged concurrent 
wrongdoers early on, often without access 
to the evidence indicating wrongdoing (such 
evidence is often held by one or more of the 
other defendants). 

Accordingly, it is vital that plaintiffs 
understand costs orders before they 
decide to join any alleged concurrent 
wrongdoers. 

It is possible to obtain a special costs 
order that will see the defendant that 
made the allegations of wrongdoing liable 
for the successful wrongdoer’s costs. 
There are two types of these special costs 
orders – Bullock orders and Sanderson 
orders. 

•	 bullock order sees the unsuccessful 
defendant ordered to pay to the 
plaintiff any costs that the plaintiff has 
been ordered to pay to the successful 
defendant: Bullock v London General 
Omnibus Company [1907] 1 KB 264.

•	 sanderson order sees the 
unsuccessful defendant ordered 
to pay the costs of the successful 
defendant directly: Sanderson v Blyth 
Theatre Co [1903] 2 KB 533.

These costs orders exist to shift the 
fallout to the defendant responsible for 
alleging concurrent wrongdoing when this 
is just in the circumstances. Costs orders 
are made at the court’s discretion so 
there are no set rules. It comes down to 
the facts of the case and the way in which 
the matter has been litigated. 
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There are some guiding principles 
which apply to both costs orders: 

•	 Bullock and Sanderson orders 
should only be made where it was 
reasonable and proper to join the 
successful defendant: Roads and 
Traffic Authority of NSW v Dederer 
(2007) 234 CLR 330. 

•	 There must have been something 
in the conduct of the unsuccessful 
defendant that makes the departure 
from the usual rule appropriate: 
Coombes v RTA [2007] NSWCA 70.

It is not enough to argue that the plaintiff 
was unable to determine which defendant 
was liable early on in the proceedings. 
Something in the unsuccessful defendant’s 
conduct must make it appear fair to 
impose a Bullock or Sanderson order, 
for example, creating circumstances 
of uncertainty as to who is the proper 
defendant or failing to make the 
allegations of concurrent wrongdoing until 
the eve of the hearing. Much more than a 
standard denial of liability is required.

For further information contact:

Kristen Le Mesurier, Lawyer 
klemesurier@piperalderman.com.au

A Sanderson or Bullock order has not been 
awarded in the following circumstances:

•	 Nothing that the unsuccessful defendant 
did led or encouraged the plaintiff to 
bring or continue proceedings against 
the successful defendant so the Court 
did not award the plaintiff a Sanderson 
or Bullock order: Skerbic v McCormack 
[2008] ACTSC 4. 

•	 Where the plaintiff joined defendants in 
a speculative attempt to cover as many 
bases as possible: Irvine v Commissioner 
for the Metropolis and others [2005] 
EWCA Civ 129

Lessons

what are the lessons?

•	 For plaintiffs – be selective in joining 
parties. Balance the need to sue all 
potential defendants against exposure 
to costs orders if those defendants 
succeed by proving they are not 
responsible. 

•	 For defendants – ensure that you 
do not encourage the plaintiff or 
other defendants to join parties 
that you know are not/may not be 
responsible. That would lead a court 
to think that you should be liable for 
that successful party’s costs. 

In the next Trade & Transport 
News - Issue 2: Who is a 
concurrent wrongdoer? 
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Immunity of foreign state-owned enterprises in 
Australia
Law Graduate Richard Leishman looks at the issues raised in relation to the 
immunity of foreign state-owned enterprises by a recent case involving price 
fixing by two airlines.

At first instance, the Court held that the test 
of whether a company is a “separate entity” 
is whether the foreign state had ownership 
and exerted day-to-day management 
control. The test was rejected by the Full 
Federal Court on a number of grounds, 
notably that:

•	 as a “separate entity” can be an 
individual incapable of being owned, 
ownership cannot be determinative

•	 as a “separate entity” can act for 
multiple states e.g. the United Nations, 
and occasionally act against the interests 
of one particular state, control is also 
not determinative. 

Rather, the Court stated that the test is 
whether the corporation or individual is, on 
the whole of the evidence (recognising the 
vast cultural differences between states), 
being used to achieve some purpose or end 
for that state.

Garuda fell within the definition. There could 
be no other reason, the Court held, why the 
Indonesian government would acquire 100% 
of Garuda Airlines if not for the purpose of 
having an airline acting in the state interest. 
Importantly, it was bound by Indonesian 
state-ownership laws and had a stated 
purpose to “benefit the public by providing 
high-quality and satisfactory … services 
fulfilling the needs of the people”. The 
Indonesian government also had ultimate 
control over Garuda’s board of directors, 
which it exercised.

Pt Garuda Indonesia Ltd and  
Anor v ACCC [2011] FCAFC 52

The Full Federal Court of Australia 
recently considered the extent of 
sovereign immunity for foreign state-
owned enterprises. The decision has 
particular relevance to corporations doing 
business in Australia and the rights they 
may have in relation to transactions with 
overseas companies. 

The general principle under Australian 
law is that a foreign state is immune to 
any claims brought in Australian courts, 
subject to a number of important 
exceptions (section 9 of the Foreign States 
Immunities Act 1985). That immunity 
extends to so-called “separate entities”, 
which is any individual or corporation 
acting as an “agent or instrumentality” of a 
foreign state. An army major, for example, 
can contract on behalf of a foreign state 
without being liable for a civil suit. 

In this case, the ACCC alleged that two 
airlines, Garuda Indonesia (100% owned 
by the Indonesian government) and 
Malaysia Airlines (majority-owned by the 
Malaysian government), were engaged in 
price-fixing, market sharing and formed 
anti-competitive cartels that materially 
increased the freight rates for air cargo 
along various routes. The ACCC sought 
to impose penalties of up to $250,000 on 
each airline. Both airlines defended the 
prosecutions, asserting that by virtue of 
their state ownership, they fell within the 
definition of a “separate entity” and were 
immune from liability.

Malaysia Airlines fell outside the definition. 
Despite a majority shareholding by the 
Malaysian government, and exercise of 
complete control by government officials 
through weekly post-Cabinet meetings 
with senior management, the airline 
was not a “separate entity”. It was not 
unusual in the commercial world for a 
majority shareholder to exert such a 
direct influence on the company in which 
they held a controlling stake. Additionally, 
in cases where there are third party 
investors who have acquired their shares 
in a public company on a stock exchange, 
the Court will only extend the immunity in 
exceptional cases. 

Ultimately, Garuda was nonetheless found 
to be liable as their activities fell within 
one of the important exemptions to the 
sovereign immunity. Specifically, the price-
fixing related to a for profit commercial 
transaction. Special leave has been 
granted to Garuda to appeal to the High 
Court on this aspect of the case only. 
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